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S t a t u t o r y  B a s i s  J 

The s t a t u s  o f  u n p a t e n t e d  n i n i n g  c l a i m s  l o c a t e d  on l a n d s  s u b s e q u e n t l y  conveyed t o  
N a t i v e  v i l l a g e  and r e g i o n a l  c o r p o r a t i o n s  p u r s u a n t  t o  t h e  Alaska  Nat ive  C l a + s  
S e t t l e m e n t  Act  ( P u b l i c  Law 92-203, 85 S t a t .  688) i s  governed  by S e c t i o n  2 2 ( c )  
of t h i s  l e g i s l a t i o n .  S e c t i o n  22 (c )  p r o v i d e s :  

th any l a n d s  conveyed t o  V i l l a g e  and Regiona l  C o r p o r a t i o n s ,  any p e r s o n  who 
p r i o r  t o  August  31, 1971, i n i t i a t e d  a v a l i d  m i n i n g  c l a i n  o r  l o c a t i o n  u n d e r  
the g e n e r a l  ra ining l a w s  and recorded  n o t i c e  o f  s a i d  l o c a t i o n  w i t h  t h e  
a p p r o p r i a t z  S t a t e  o r  l o c a l  o f f i c e  s h a l l  b e  p r o t e c t e d  i n  h i s  p o s s e s s o r y  
r i g h t s ,  i f  a l l  r e q u i r e m e n t s  of t h e  g e n e r a l  m i n i n g  l a w s  a r e  c a p l i e d  w i t h ,  
f o r  a p e r i o d  o f  f i v e  y e a r s  and nay,  i f  a l l  r e q u i r a n e n t s  o f  t h e  g e n e r a l  n i n -  
lng l a w s  are c m p l i e d  w i t h ,  proceed t o  p a t e n t .  

The s e c t i o n  quo ted  above  h a s  been inplernented and i n t e r p r e t e d  i n  r e g u l a t i o n s  
publ i shed  by the aureau of Land !-Ianaqenent i n  ths F e d e r a l  R e g i s t e r  o f  ?lay 30, 
1973  (Volume 38, KO. 103,  pages  14215-14227). These  r e g u l a t i o n s ,  which b e c m e  

. e f f e c t i v e  on J u l y  6 ,  1973, p r o v i d e  i n  r e l e v a n t  p a r t :  

S e c t i o n  2650.3-2 :.lining claims. 

(a) U s e s s o r v  r i c h t s . - - P u r s u a n t  t o  s e c t i o n  2 2 ( c )  o f  t h e  a c t ,  on  any lazds TG 
be conveyed ts v i l l a g e  o r  r e g i o n a l  c o r p o r a t i o n s ,  any p e r s o n  who p r i o r  t c .  ; \ : . ;~ . !sc  
31, 1971, i n i t i a t e : !  a v a l t d  zLr,ing c1aL.v o r  l o c a t i o n ,  inc1udir .g n i l l s l t r - ' ~ ,  -~n.l.r.i- 
the g e n e r a l  m i n i n g  1 ~ : ~ s  and recorded  n o t i c e  t h e r e o f  w i t h  t h e  apprc?riztc .:La:-.. 
or l o c a l  o f f i c e ,  sk.zl.1 n o t  b e  chei!eng?d b y  t h e  Uni ted  S t a t e s  a s  t o  h i s  = : I S ? S ~ S ~ L ~  

r i g h t s ,  i f  211 r e c p i r e m e n t s  o f  t h e  ge r e r a l  reining l a v s  a r e  n e t .  However, t h e  
v a l i d i t y  o f  any c l a i ;  r a y  b e  c>a l le r ,ged  by t h e  Uni ted  S t a t e s  o r  by t h e  g r a n t e e  
o r  h i s  s u c c e s s o r  i n  i n t e r e s t  a t  any t h e .  

(b) P a t e n t  r e a u i r c e n t s  net . - -An a c c e p t a b l e  m i n e r a l  p a t e n t  a p p l i c a t i o n  n u s t  he  
f i l e d  w i t h  t h e  apprcTr;.e:e Lareau o f  Land Zanagenec t  o f f i c e  n o t  l a t e r  t h a n  - .  . - 

December 18,  1976, on l a n d s  con .~eyed  t o  v i l l a g e  o r  r e g i o n a l  c c r p o r a t i o n s .  

(1) Upon a showing t h a t  a m i n e r a l  s u r v e y  c a n n o t  be  c m p l e t e d  by .!&caber 18 ,  
1976, t h e  f i l i n g  of  an  a p p l i c a t i o n  f o r  a  n i n e r a l  su rvey ,  v h i c h  s t a t e s  o n  ; t s  Eanc 
t h a t  i t  was f i l r d  f o r  tl,:z ~ t l i ~ ~ s ~  of  ~ r o c c n d i n ~  t o  F a t c n t ,  xi11 c o n s t i t u t e  a n  
a c c r q t a ' b l e  rnirleral pd te r , t  c l p ~ L i c a t i o n ,  p r ~ v i d c d  a l l .  a p p l i c a b l e  require?:ef?Cs u n d e r  
t h e  g e n e r a l  ~ i i n i n g  lavs  ha;re k c e n  c e t .  



(2) The f a i l u r e  o f  a n  a p p l i c a n t  t o  p r o s e c u t e  d i l i g e n t l y  h i s  a p p l i c a t i o n  f o r  
mineral p a t e n t  t o  c m p l e t i o n  w i l l  r e s u l t  i n  t h e  l o s s  o f  b e n e f i t s  a f f o r d e d  by 
s e c t i o n  2 2 ( c )  o f  t h e  a c t .  

(3) The a p p r o p r i a t e  o f f i c e  o f  t h e  Bureau o f  Land Hanagement s h a l l  g i v e  n c t i c e  
of t h e  f i l i n g  o f  an a p p l i c a t i o n  under  t h i s  s e c t i o n  t o  t h e  v i l l a g e  o r  r e g i o n a l  
c o r p o r a t i o n  which h a s  s e l e c t i o n  r i g h t s  i n  t h e  l a n d  c o v e r e d  by t h e  a p p l i c a t i o n .  

(c) P a t e n t  r e ~ u i r ~ e n t s  n o t  r e t . - - A n y  m i n e r a l  p a t e n t  a p ? l i c a t i o n  f i l e d  a f t e r  
December 18 ,  1376,  on l a n d  conveyed t o  any  v i l l a s e  o r  r e g i o n a l  c o r p o r a t i o n  
p u r s u a n t  t o  t h i s  a c t ,  v i l l  be  r e j e c t e d  f o r  l a c k  o f  d e p a r t x e n t a l  j u r i s d i c t i o n .  
A f t e r  t h a t  d a t e ,  p a t e n t  a 7 p l i c a t i o n s  may c o n t i n u e  t o  b e  f i l e d  on l a n d  n o t  
conveyed t o  v i l l a g e  o r  r e g i o n a l  c o r p o r a t i o n s  u n t i l  s u c h  l a n d  i s  conveyed.  

Other D i r e c t l y  R e l e v a n t  3 e c u l a t i o n s  

The f o l l o w i n g  r e g u l a t i o n s ,  w h i l e  n o t  g e m h n e  t o  t h e  i n t e r p r e t a t i o n  o f  S e c t i o n  2 2 ( c )  
of t h e  S e t t l e m e n t  Act ,  p r o v i d e  a d d i t i o n a l  i n f o m a t i o n  which s h o u l d  be o f  i n t e r e s t  t o  
p e r s o n s  h o l d i n g  n i n i n g  c l a i n s  l o c a t e d  on  l a n d s  which  a r e  a v a i l a b l e  f o r  p o s s i b l e  : ; a t ive  
s e l e c t  ion .  

S e c t i o n  2650.7 P u b l i c a t i o n .  

I n  o r d e r  t o  d e t e r n i n e  w h e t h e r  t h e r e  a r e  a n y  a d v e r s e  c l a i m a n t s  t o  t h e  l a n d ,  t h e  
a p p l i c a n t  ( K a t i v e  c o r p o r a c i o n )  shou ld  p u b l i s h  n o t i c e  cf h i s  ( s e l e c t  i o n )  
a p p l i c a t i o n .  I f  t h e  a p p l i c a n t  d e c i d e s  t o  a v a i l  h h s e l f  o f  t h e  p r i v i l e g e  o f  
p u b l i s h i n g  a  r i o t i c e  t o  a l l  a d v s r s e  c la iman" and r e q u e s t s  i t ,  t h e  a ~ t h o r i z e d  
o f f i c e r  w i l l  p r e p a r e  a n o t i c e  f o r  p u b l i c a t i .  ... ,,Ad p u o l i c a t i o n  will b e  i n  
a c c o r d a n b e  w i t h  t h e  f o l l o w i n g  p r o c e d u r e :  ( a )  The a p p l i c a n t  w i l l  k s v e  t h e  n o t i c e  
p u b l i s h e d  a l l o y i n g  a l l  p e r s o n s  c l a i r , ~ i n g  t h e  l a n d  a d v e r s e l y  t o  f i l e  i n  t h e  
a p p r o p r i a t e  land o f f i c e  their o b j e c t i o n s  to the issuance of a n y  conveysnce...  

(c) Any a d v e r s e  c 1 a L z a n t : n u s t  s c r v e  o n  t h e  a p p l i c a n t  a copy o f  h i s  objections. 
and f u r n i s h  e v i d e n c e  o f  s e r v i c e  t h e r e o f  t o  t h e  a p p r o p r i a t e  l a n d  o f f i c e .  

S e c t i o n  2 6 5 1 . 4 ( e )  

. V i l l a g e  o r  r e g i o n a l  c o r p o r a t i o n s  a r e  n o t  r e q u i r e d  t o  s e l e c t  l a n d s  w i t h i n  a n  
u n p a t e n t e d  n i n i n g  c l a h  o r  n i l l s i t c .  Un?a ten ted  a i n i n s  c l s h s  2.na n i l l s i : . : ~  
s h a l l  b e  deezed  t o  b e  s e l e c t e d ,  c n l e s s  t h e y  a r e  e x c l o l z d  f r m  t h e  s e l e c t i o c  
by m e t e s  and bounds  o r  o t h e r  s u i t a b l e  d e s c r i y t i o n  and t h e r e  i s  a t t a c h e d  t o  t 5 c  
s e l e c t i o n  a p p l i c a t i o n  a  copy o f  t h e  n o t i c e  o f  l o c a t i o n  and any m e ~ d x e n t s  t h e r e -  
to .  I f  t h e  v i l l a g e  o r  r e g i o w l  c o r p o r a t i o n  s e l e c t i o n  o x i t s  l a n d s  w i t h i n  an  
u n p a t c n t c d  n i n i n g  c l a h  o r  . . : i l l s i c e ,  t h i s  w i l l  z o t  b e  c o n s t r u e d  a s  -;iolatL?.; 

\ t h e  requ i re - . en t s  f c r  ccmpac tness  and c o n c i a g u i t y .  If, d u r i n ~  t n e  selection 
p e r i o d ,  t h e  e s c e p t e u  n i n i n o ,  c1ai r . s  o c  n i l l s i t e s  a r e  d e c l a r ~ d  i n v a l i d ,  o r  u - i i r  
t h e  S t a t e  o f  A l a s k a  n i n i n s  l aws  a r e  d e t e m . i n c d  t o  be abandaneu,  r h z  s e l e c c L 2 2  
w i l l  no l o n g e r  b e  c o n s i i c r e d  a s  c m , p a c r  and con t i - , cous .  21e  c o r p o r a t i o : ~  si??li  
b e  r e q u i r e d  t o  m e n d  t h e  s e l e c t i o n ,  upon n o t l c e  £ r a n  t h e  a u t h o r i z e d  o f f i c e r  o f  
t h e  Bureau o f  Land ?!anagoz,ent, t o  i n c l u d e  t h e  l a n d s  fan.-.er!y i ~ c l u d e d  i n  t?.e 
n i n i n g  c l a b  o r  n i l l s i t e .  If a  c o r p o r a t i o n  f a i l s  t o  m e n d  i t s  s e l e c t i o n  t o  i n -  
c l u d e  such l c n d s ,  t h e  s e l e c t i o n  c a y  b e  r e j e c t e d .  

D i s c u s s i o n  

Thc l a n g u a g e  o f  S e c t i o n  2 2 ( c )  ht; posed c e r t a i n  i n i e r ? r e t i v . :  p r o b l e r , ~  s i n c e  i t s  
e n a c t c e n t .  S m e  o f  t h e s e  p r o b l c z s  have  been r e s o l v e d  by  the i x p l e n e n t i n g  r e g u l z r i j r . ~  



set o u t  a b o v e ;  o t h e r s  n a y  s t i l l  e x i s t .  The f o l l o w i n g  a n a l y s i s  wrLL seeic t o  
. r a t i o n a l i z e  t h e  l a n g u a g e  o f  S e c t i o n  2 2 ( c )  and t h e  i m p l e n e n t i n q  r e g u l a t i o n s  i n  

l i g h t  o f  t h e  e x p l i c i t  l anguage  o f  t h e s e  p r o v i s i o n s  and o t h e r  r e l e v a n t  s o u r c e s .  

A t  t h e  o u t s e t ,  i t  shou ld  be  n o t e d  t h a t  S e c t i o n  2 2 ( c )  does  n o t  a p p l y  t o  m i n i n g  
: l a ims  which  w e r e  p a t e n t e d  p r i o r  t o  t h e  e n a c m e n t  o f  t h e  S e t t 1 , m e n t  Ac t .  These  
c l a i m s ,  l i k e  p a t e n t e d  h m e s t e a d s  a n d  o t h e r  s u c h  i n t e r e s t s ,  a r e  s o  c l e a r l y  beyond 
the a m b i t  o f  p o s s i b ' l e  X a t i v e  s e l e c t t o n  t h a t  t h e r e  was no r e a s o n  f o r  Congress  t o  
make s p e c i a l  r e f e r e n c e  t o  then .  Second, S e c t i o n  2 2 ( c )  a p p l i e s  o n l y  t o  l a n d s  
conveyed t o  X a t i v e  v i l l a g e  and r e ~ i o n a l  c o r p o r a t i o n s  f o r b e d  p u r s u a n t  t o  t h e  S e t t l e -  
ment Act .  Thus,  i t  does  n o t  a f f e c t  c l a i n s  l o c a t e d  on F e d e r a l  l a n d s  i n  g e n e r a l  n o r ,  
a l t h o u g h  i t  rr,ay h a v e  been an o v e r s i g h t ,  d o e s  i t  a p p l y  t o  Lands s e l e c t e d  by ; : a t i ~ ? e  
g r o u p s  a n d  c e r t a i n  o t h e r  e n t i t i c s  t rh ich  a r e  g i v e n  s e l e c t i o n  r i g h t s  i n  t h e  Act .  For 
t h i s  r e a s o n ,  c l a i q s  l o c a t e d  on  l a n d s  n o t  s p e c i f i c a l l y  r e f e r r e d  t o  i n  S e c t i o n  2 2 ( c )  
w i l l  c o n t i n u e  t o  b e  governed by t h e  g e n e r a l  s t a t u t o r y  and r e g u l a t o r y  r e g i n e  which 
qow e x i s t s .  

Because  t h e  l a n g u a g e  o f  S c c t i o n  2 2 ( c )  i s  s u s c e p t i b l e  t o  more t h a n  o n e  i n t e r p r e -  
t a t i o n ,  and b e c a u s e  t h e  r e l e v a n t  l e g i s l a t i v e  h i s t o r y  i s  e x t r e n e l y  s p a r s e ,  t h e  
f o l l o w i n g  c o n c l u s i o n s  canno t  b e  s t a t e d  w i t h  q u i t e  t h e  sz;e c e r t a i n t y  a s  t h o s e  
which p r e c e d e d .  Hoxever, t h e y  do a p p e a r  L O  c o n s t i t c t e  a  r e a s o n a b l e  e x t r a p o l a t i o n  
from t h e  s o u r c e s  c i t e d  above.  S i r s t ,  i n  e s t a b l i s h i n g  t h e  August  3 1 ,  1 9 7 1  c u t -  
o f f  d a t e  r e f e r r e d  t o  i n  S c c t i o n  ' 72 (c ) ,  C o n ~ r e s s  d i d  no t  i n t e n d  t o  d . k i n i s n  o r  
i m p a i r  t h e  p o s s e s s o r y  r i ~ h t s  o f  p e r s o n s  who c a d e  v a l i d  l o c a t i o n s  b e t ~ e c n  t h a t  
d a t e  and Decexiber 18 ,  1971,  t h e  d a t e  o f  c n s c t x c n t  o f  tb.e S e t t l e ~ . e n t  Act .  R a t h e r ,  
t h i s  d e a d l i n e  was intencied t o  d i f f e r e n t i a t e  between mining c l a i z a n t s  wno were  
e n t i t l e d  t o  t h e  s p e c i a l  p r i v i l e g e s  d e s c r i b e d  below and t h o s e  who w e r e  n o t .  These  
p r i v i l e g e s  v e r c  r e f e r r c d  t o  i n  an O c t o b e r  1 4 ,  1972 l e t t e r  w r i t t e n  t o  S e n a t o r  Ted 
S t e v e n s  by M i t c h e l l  M e l l i c h ,  t h e n  S o l i c i t o r  o f  t h e  Department o f  t h e  I n t e r i o r :  

Second, t h e  s p e c i a l  p r i v i l e g e s  of t h e  S e c t i o n  2 2 ( c )  i n u r e  t o  t h e  b e n e f i t  o f  
m i n i n g  c l a h n a n t s  ~ h o  have  made a v a l i d  d i s c o v e r y  of  a v a l u a b l e  m i n c r a l  d e ? o s i t  
and who have  r e c o r d z d  c o t i c c  o f  t h e i r  l o c a t i o n  on o r  b e f o r e  August  31, 1971. 
These  n i n i n g  c la i - , iants  nay c o ~ t i n u e  i n  t h e i r  p o s s e s s i o n  f o r  a  p e r i o d  o f  5 years  
cormnencing Decc?lber 18, 1971, and e n d i n g  DccenSer 18,  1976,  i f  t h e y  cornply w i t h  

. a l l  the r e q u i r c n ; c n t s  o f  t h e  n i n i n g  l c w s .  ElLs means, i n  e f f e c t ,  t h a t  t h e  nini?.: . . 
. c l a i m a n t s  c u s t  do t h e i r  a n c u n l  a s s e s . m e n t  w o r ~ .  rr,e c l a i - x z t s  !.:ill n c t  3r: ~ : s -  

. . -- 
t u r b c d  i n  t t :sir  : n s . ; c s ~ F o ~  6.: ' ; > n _  l- 'nLtnd St r? tc . s  f o r  :3:1.::;:1 t i ~  ' :2!:e -..-.'-+---,,. - .  - : . -  . - . ,  

* ,  - . . , .  . - - -- 
asscss:Jcp.L r::);:\: ~r: ',-,r :a :::,::-.:;:?r i ~ . .  1.57:. , :::*.:: : ?.L:.:;.::~:~J. 5 Z S ~ : ? Z - C  :::: z!. .: .  --- . - .  - ---- 
ber1efj.t o f  t,l!<; ; z :  : 7.: ;:? ~:.-:i-.::*:...~ r..n :::i: L':;<.; ; I <  ;;35 ::.:=.<-- i : :~:L,-r :?  2. - -- - - . .  \ v a l i d  r . : i . r . i i , ~  c l 2 i x  o r  ::..>I: , . - t . l z a  7 r c : : ~ r i y  r c c o r : l e j  n c o t i c e  o ;  :r.c11- l=c..rL:?n. -- 
( L n p h a s i s  s u p p l i z d .  j 

Thus, S e c t i o n  22 ( c )  i s ,  i n  e s s e n c e ,  a " f o r g i v e n e s s "  c l a u s e  i n  t h a t  i t  a l l o w e d  
c l a i m a n t s  t:ho made a  v z l i d  discover:: and r e c o r d e d  n o t i c e  o f  t h e i r  l o c a t i o n  cn o r  
b e f o r e  August  31, 1971 t o  r e a c t i v a t e  c l a i x s  o t h e r x i s e  s u b j e c t  t o  c h a l l e n g e  f o r  
f a i l u r e  t o  ccmpljr w i t h  tb.2 z s s 2 s c x " n t  work r e q u i r m c n r .  ( L n J e r  S t a t e  law, which 
i n  t h i s  i n s t a n c e  a l s o  a g p i i e s  t o  ' e d a r a l  p i n i n g  c i a i ~ s ,  a c ls i?-ar , t  cust r e c o r d  2 
c e r t i f i c a t e  of  l o c a t i o n  w i t l ~ i r .  ? O  cia:;s a f t e r  t h e  p0s t i r .g  o f  h i s  n o t i c e  of  l o c s t i o n .  
S i n c e  S e c t i o n  2 2 ( c )  p r c j a b l y  ~ i r l l  b e  c o n s t r u e d  t o  r c q u i r z  t h a t  b o t h  l o c a t i o n  2r.i r e -  
c o r d i n g  h a v e  t a k e n  p l c c e  p r i o r  t o  A u z u s t  31,  1371,  Fc r sons  who l o c a t e d  b e f o r e  t > , i s  
d a t e  b u t  r e c o r d e d  t h c r e s r ' t c r  1,:ouid h a v e  a v s l i d  l o c a t i o n  ( i f  o c h e r  r c l c v a c t  require- 
m e n t s  a r e  n e t )  b u t  would n o t  a 3 F c a r  e n t i t l e d  t o  t h e  s p e c i a l  p r o t c c t i o n  r c i e r r c d  t a  i n  
t h i s  pclray,r-a?il. ) @i co; i rse ,  s i r . cc  t.!lis f o r g i v c n c s s  i s  n a t  ? r o s ~ c c t i v e - -  S e c t i a n  X ( c )  
r e q u i r e s  i u t u r c  cc.:?li;r.cc :<if>l ti:e r e c . u i r ~ ~ e ~ ~ t s  O L  :!1e general cinir?.: lzlik's--3 
c l a i n a n t  t:culd have  naa t o  p s r i o r n  h i s  a n n u a l  ;:ark b y  Scptir.lber 1, i s 7 2  i n  o r t e r  :.o 
a v a i l  I l i i i s e l f  of t h e  p r o t c c t i o n  v;;?ich i s  p r o v i d e d .  This readin:  of S e c t i o n  ? 3 ( c )  

~ o u l d  r c c c n c i l c  chc sce;nir.gly c c n f l i c t i n ~  l a n g u a ~ c  cor.tair.cd i n  S e c t i o n  2550. .7,-2(1)  
"- .. . 

of t h e  r-gulations s e t  o u t  2:30ve. l i lus ,  a c c o r d i n g  t o  t5.c ?:e:licn letter, th2 11nl~.2ti 

S t a t c s  is f r e e  t o  c h a l l e n t ; c  tho. v a i i d i t y  o f  a  c l a i m  by  s i l ~ u i n g  t h a t  a vcr luable  2i.s- 



covery has n o t  been made o r  t ha t  t h e  n o t i c e  o f  l o c a t i o n  was defect ive,  but nay n o t  
c h a l l e n g e  a c l a i ~ a n t ' s  p o s s e s s o r y  r i g h t s  o n  t h e  grou9d t h a t  a s s e s s s l e n t  work which 
s h o u l d  h a v e  b e e n  p e r f o m e d  p r i o r  t o  Cecember 1 8 ,  1971,  was n o t .  Y o r e o v e r ,  s i n c e  
c l a i m a n t s  1:l:o made l o c a t i o n s  a f t e r  August  31 ,  1 9 7 1  would c o n t i n u e  t o  r e c e i v e  t h e  
u s u a l  p r o t e c t i o n s  a f f o r d e d  by t h e  g e n e r a l  n i n i n g  laws,  no c o n s t i t u t i o n a l  prob1m.s  
would a r i s e .  I n  o t h e r  words,  p rc -Augus t  31 i o c a t o r s  who r e c o r d e d  w i t h i n  t h e  t f a e  
frame s p e c i f i e d  i n  t h e  Act :;auld r e c e i v e  an a d d i t i o n a l  p r i v i l e g e  c l e a r l y  w i t h i n  t h e  . 
power of C o n g r e s s  t o  g r a n t  w h i l e  p o s t - A u g u s t  l o c a t o r s  would b e  e n t i t l e d  t o  r e c e i v e  
only t h a t  p r o t e c t i o n  u s u a l l y  a f f o r d e d  by t h e  g e n e r a l  min ing  laws.  

A n o t h e r  s e r i e s  o f  q u e s t i o n s  i s  g e n e r a t e d  by S e c t i o n  2650 .3 -2 (c ) ,  v h i c h  stipulates 
t h a t  any  m i n e r a l  p a t e n t  a p p l i c a t i o n  \:ill be r e j e c t e d  f o r  l a c k  o f  L k p a r t n e n t a l  
j u r i s d i c t i o n  a f t e r  D 2 c a b e r  18,  197G o r  t h e  d a t e  when s u b j e c t  l a n d s  a r e  conveyed,  
w h i c h e v e r  o c c u r s  l a t e r .  ( S i n c e  S e c t i o n  2 2 ( c )  d o e s  n o t  s p e c i f y  a d a t e  f r m  which 
the  f i v e - y e a r  p e r i o d  shou id  c m e n c e ,  s m e  p e r s o n s  have  a rgued  t h a t  c i t k c r  Aucust  
31, 1 9 7 1  o r  t h e  d a t e  when s u b j e c t  1.snds a r c ' a c t u a l l y  conveyed t o  : :at ivc ownersh ip  
s h o u l d  be  u s e d .  ?.kile t h e r e  is sm,e  a n b i g u i t y  i n  t h e  s t a t u t e ,  i t  i s  s u b a i t t c d  t h a t  
the  ~ e ~ a r t n e n t ' s  c h o i c e  o f  t h e  d a t e  o f  enac t inen t  (Dccmher 13, 1 9 7 1 )  is  a  r e a s o n a b l e  
i n t e r p r e t a t i o n  o f  t h e  r e l e v a n t  l a n j i u ~ ~ e ,  e s p e c i a l l y  s i n c e  t h i s  d a t e  i s  u s e d  by  
C o n g r c s s  a s  a  r e f e r e n c e  p o i n t  i n  n a n y  o c h e r  p rov i s i .ons .  T h e r e f o r e ,  t h e  F r e s e c c  r c -  
g u l a t i o n  i s  probzb1.y n o t  s u b j e c t  t o  c 'na l lcn ,?e  on t n i s  ground.  Tile t c rc ,  "convnyed", 
as u s e d  i n  t h e  f i r s t  s c n t e n c c  of  S e c t i o n  2 6 5 0 . 3 - 2 ( c ) ,  r e f e r s  t o  t h e  t r z n s f c r  o f  
l e g a l  t i t i e  t o  a  v i l l z ~ e  o r  r e g i o n a l  c o r p o r a t i o n .  Tursuan t  t o  S e c t i o n  2 6 5 0 . 0 - j ( 5 )  
and oLhcr  r e l e v a n t  r \ rov i s io r t s  o f  t h c  r e g u l a t i o n s ,  t h i s  w i l l  o c c u r  w i t h i n  a r z l a t i v 2 l y  
s h o r t  t i n e  z f t e r  s e l e c t i o n  and n o t  when s v b  j e c t  l a n d s  a r c  a c t u a l l y  s u r v e y e d ,  x;Iich 
may o c c u r  n u c h  l a t e r . )  (2ues t ions  h a v e  b e e n  r a i s e d  a b o x t  how t h i s  p r o v i s i o n  a f i c c t s  
a c l a i m a n t  ' s . p o s s e s s c r y  r i g h t s  and h i s  r i g h t  t o  o b t a i n  a  p z t e n t .  I n  ny o p i n i o n ,  
S e c t i o n  2650 .3 -2 (c )  was n o t  i n t e n d e d  t o ,  n o r  c o u l d  i t  cons"citutior.all;,, i i i p z i r  a 
c l a i m a n t  ' s  r i g h t  o i  , j o ~ ~ ~ s s i o r ? .  I:. o t n c r  :;o.=dr, -'. . -121 r u l e s  r e g & ~ - d l ; l g  un- 
p a t e n t e d  c l a : ' ~ s  \:ill c o n t i n u e  t o  a p p l y  a f t e r  t h e  Department of  t i l e  I n t e r i o r  l o s e s  
j u r i s d i c t i o n  f o r  the. purpose  o f  g r a n t i n g  p a t e n t .  l l u s ,  under  t h c  d o c t r i x c  o f  
&is possccslo,- a c l n i z a n t  who i s  able t o  show dxe di1i ; r r :ncc  i n  seckFng  a  i n i n c r a l  
d i s c o v e r y  w o u l d  ~ r e v ~ i l  a z z i n s t  a t h i r d  p a r t y  c h a l l c n q c  t o  h i s  p o s s e s s o r y  r iy , l : t s .  
H ~ i ~ c v e r ,  s i n c e  t h i s  d o c t r j . x e  d o e s  n o t  a p p l y  t o  t h e  P c d e r z l  g o v c r r x e n t ,  o c 1 a k . 1 ~ ~ ~  
t?ou ld  b e  r c q a i r e d  t o  prolvc  a v ,? l id  c i i scovery  i n  o r d c r  t o  c r ~ v a i l  egai! ls t  t h e  C n L t ~ i i  . . .  S t c f e s .  ( I n  s i t u a t i o n s  ;;:lcr-e a clnL,-.; i s  c h 3 l l c n ~ e d  b y  a ::.ltive c c r ? o r z t F c n  ;:.-i;cn 
has se lec tc !d  t h e  lancis cncc~:.:p:ss~d w i t h i n  it, ti-.? c o l : ? o r ~ t i o n ,  as  t h e  : , .ossibit!  . , s u c c e s s o r  i n  t i t l e  t o  prn?=.rt;.  i n t z r l - s t s  ; ! reviot ls ly  o~lno,?. by  t h c  i ' a l t c i  Atatcs, z l . ; ~ t  

.- 
w e l l  h a v e  t h e  sc:ne l a t i t ~ ~ d c  i n  challz:;;,ii:: t h e  c l a i i i  a s  c a r s  t t .c  : ;?dcr,?i  ~o\~r:rsz?~;:. 
I n  o t h e r  viords,  t h e  d o c t r i n e  of  ; p ~ d > s  ? l ~ s s e s s s i ~  n i g h t  nor: be  a n  a o c q u a c e  d e f e n s e  r o  
such a c h a l l c n c , e . )  I n  s;:o:;t, tile i lc ldel .  ~ i :  arl \;::patented c lc iz i  :,\:.auld co : : t i~ iu t  co Sn 
s u b j e c t  t o  the t : n c e r t a i n t i e s  r e ~ a r d i r . 2  tenu::e ~.i;?ich a r c  a n  I l i s t o r i c  z s p e c t  ol: ti:? 

T g e n e r a l  m i ~ ; i r ? ,  12~:s. A h e s a  c o ~ ~ c l u s i o n ~  2 r c  p r m i s e d  Cn t i i s  w r i t e r ' s  o ~ i n j . o n  t h z t  
a l ess  f a v o r a b l e  t:-ect;-,cnt o f  a c l a i n a n t t s  p o s s e s s o r y  r i z ' n t s  t ;ould c o n s t i t x t e  a 
d e p r i v a t i o n  of  p r o 7 e r t y  r i g 5 t . s  w i t h a u t  du?  p r o c e s s .  

Tile n e x t  q u e s t i o n  a r i s e s  o u t  o f  t h e  p a t e n t  r e q u i r m c n t  s p e c i f i e d  i t 1  S e c t  i o n  2650 .5 - .2  ( c )  . 
A t  t h e  o u t s e t , ,  i t  shcu1.d be  n o t c d  t11.t t h i s  r c g u l a t i c n  2oes  n o t  r e q u i r e  n ~l;~i,-,;~l:c LC) 

p r o c e e d  t o  p s t c 3 t .  ( S i n c z  t h e r e  i s  no  ct1rrer . t  rcqtiirc-.:ent tha: a p a t e n t  be  oS:ainnii 
as  a p r e r e q u i s i t e  t o  xi.:crci! e:.:tractlion, and s i r , c c  t h e  T r o c e s s  o f  p a t e n t  a c q u l s l : i o n  . . i s  o f t e n  v e r y  c:c;.c?r:sL.~?? i: ~ , o u l d  ~ 2 ; : ; :  t1iz.t such a raouirc.-.e:-it :.:onlri b e  unconst:ic:.rI-:-:.:L., 

, . 
P a t h e r ,  S e c t i o n  3.530.3 . .2 (s )  - ? n c z t e s  a t k e  ir'rz..e w i t h i n  \:'i:ich a  p a t c n t  inust  be  c : . - - i ~ C  

- .  
f o r ,  i f  a t  a l i . .  ?.?is rcl;circ:;. .ent, ix t:!:.n, ~ , i \ ? c s  t t lc  cl.z.i.::snt: C::o o ? t F ~ r , s .  L LT::. 

,, -- kc can ?;:ply f ~ r  ,I !.'.'t.2:-:': L n  ::ccoricl.:-.:c t:ic11 chc. ; 7 ~ 1 ) 7 t b ~ ~ 2 ~  s ~ ? c i f i ~ d  i.? t h e  r:;::. .. :,. 
P u r s u a n t  t o  S e c t i c n  I ? G 5 9 . 3 - 2 ( b  j ( 3 > ,  tr.c i i l l r ? g  o i  silcii an  a; :plL,-acion :;ill 7i;t 2:: :  -. 
a p p r o p r i a t e  :;%Live c o r p o r a t i o n  on r . o ~ i c e  o f  i t s  cxj .scc~;ce.  i n n ?  co;.?ora:Lon ;;ill :::cn . . 
be p rcscn t -cd  ~ i t ' i l  t i le  choi:e of s e l e c t i n g  t h e  i a ~ d s  c ~ c c z n a s s c d  by t.hc c!.air 21;a 1~1.- 



i t i a t i n g  a c h a l l e n g e  o f  i t s  v a l i d i t y ,  o r  o f  o m i t t i n g  t h e  c l a im  from i t s  s e l e c t i o n  . 
a p p l i c a t i o n .  I f  t h e  f i r s t  o p t i o n  i s  c h o s e n ,  and  t h e  c l a i m a n t  e l e c t s  t o  d e f e n d ,  a n  
a d m i n i s t r a t i v e  c o n t e s t  w i l l  ensue.  If t h e  N a t i v e  c o r p o r a t i o n  i n v o l v e d  d o e s  n o t  
s e l e c t  t h e  l a n d s  i n  q u e s t i o n ,  t h e y  w i l l  r m a i n  i n  F e d e r a l  ownership ,  and t h e  
c l a i m a n t  w i l l  h a v e  t h e  r i g h t  t o  a p p l y  for p a t e n t  a t  any t i n e  p r i o r  t o  conveyance .  

If t h e  c l a i m a n t  e l e c t s  n o t  t o  a p p l y  f o r  a p a t e v t  p r i o r  t o  conveyance o f  t h e  l a n d s  
e n c m p a s s e d  w i t h i n  h i s  c l a i m ,  h e  r u n s  t h e  r i s k  t h a t  t h e y  w i l l  be  p a t e n t e d  t o  a Native .  
c o r p o r a t i o n  which d o e s  n o t  have  n o t i c e  o f  h i s  p r i o r  i n t e r e s t .  (An a p p l i c a t i o n  f o r  
patent :  i s  t h e  b e s t  and s m e t i n c s  t h e  o n l y  rneclianisn! f o r  g i v i n g  n o t i c e  t o  t h e  b u r e a u  
o f  Land bInna;,ulent t h a t  a c l . a i n  e x i s t s . )  The c l a i r n s n t  would t h e n  be  r e q u i r e d  t o  
i n i t i a t e  s u i t  i n  s t n t c  c o u r t  t o  e n f o r c e  a constructive t r u s t  on t h e  g round  t h a t  tile 
p a t e n t  k 7 a s  e r r o n e o u s l y  i s s u e d  i n  t!?e f i r s t  p l a c e .  T h i s  t y p e  o f  s u i t  i s  \.;ell r e -  
cogn ized  ( s e e ,  f o r  e x i i ~ ~ p l e ,  30 U n i t c d  S t a t e s  Code 5 29, E:ote 272).  However, t h e  
j u d i c i a l  a l t e r n a t i v e  i s  q u i t e  l i k e l y  t o  b e  e x p e n s i v e  and t i n e  consun ing .  T l l c r c f o r c ,  
a c l a i n i a n t  who e n t e r t a i n s  t h e  t h o u r , : , ~ t  o f  p r o c e e d i n g  t o  p o t e n t  a t  so:ue p o i n t  s h o u l d  
s e r i o u s l y  c o n s i d e r  d o i n g  so w i t h i n  t h e  tirile f rarnes  s p e c i f i e d  i n  t h e  r e g u l a t i o n s .  
It i s  w o r t h  n o t i n g  i n  thLs  r c ~ n r d  t h a t  s i n c e  p u b i i c a t i o n  of a  p e n d i n g  Y z t i v e  s c l e c t i n n  
a p p l i c a t i o n ,  a s  r e f e r e n c e d  i n  S- .c t ion 2650.7 o f  t h e  r e g u l a t i o n s ,  i s  d i s c r e t i o n z r y  w i t h  
t h e  N a t i v e  c o r p o r ? . t i o a  invol.ved,  a n d  s i n c e  t h e  p l a c e  o f  p u b l i c a t i o n  nay b e  f a r  r e -  
moved fro.-; t h e  c i a i i . l a i l t t s  r c s i l e n c r ,  h e  c e n n o t  r e l y  on t h i s  p r o c e d u r e  t o  g i v e  hiln 
n o t i c e  o f  t h e  pendency o f  such a n  a p p L i c a t i o n .  

Sorne p e r s o n s  l iave a r g u e d  t h a t  t h e  h o l d e r  of  a n  u n p n t e n t c d  c l a i m  n a y  n o t  c o n s t i -  
t u t i o n a l l y  b c  r e q u i r e d  t o  p roceed  t o  p a t e n t  w i t h i n  t h e  t i n e  f r a n c s  s p e c i f i e d  i n  t h c  
r e g u l a t i o n s  a t  t h e  r i s i c  o f  l o s i n g  l i i s  riz!it t o  d o  s o  i f  he  does  n o t .  A s  s u p p o r t  f o r  
t h e i r  p o s i t i o n ,  t h e y  c o n t e n d  t h a t  t h e  r i g h t  t o  o b t a i n  a p a t e n t  f r c x  t h e  U n i t e d  Statc;, 
as groviclcd i n  t h e  g e n e r a l  min ing  l aws ,  ce l lnot  b e  c u t  o f f  i n  s u b s e q u e n t  l c g i s i n t i o i i .  
To d o  sc, t h e y  arg-lc,  would be  .- d c n i s l  0 5  duc qrrrpqs. It i s  my o p i n i o n  t h a t  this 
argument  i s  n o t  s u s t a i n a t ) l e  i n  t h e  s i t u a t i o n  ULIL.C;- a i s c u s s i o n  h e r e .  Thus,  i t  ~ F ~ O L L S S  
t o  m e  t h a t  S c c t i o n  2 5 5 0 . 3 - ? ( c )  of t i le  r e g u l a t i o n s  is ,  i n  e s s e n c e ,  a  " s t a t u t e  oc . 
l i m i t a t i ~ n s ! ~  which c u t s  o f f  n s u b s t e n t i v e  r i ~ h t  c i t e r  t h e  all.os,:n:~c:e of n rensanablc 
p e r i o d  t o  a s s c s t  it. If so ,  p a s t  p r e c e d c i l t s  a b s r r a c t e c l  fron ut l l e s  ase;ls  o f  ti.:c 1 ~ 1 ;  

i n d i c a t e  t h a t . a  c o u r t  ~ o u l d  p r o b a b l y  u p h o l d  i t s  y.ralidLLy. i t  chou ld  be  notcd, ,  i>cii.:~\.>::, 
t h a t  t h e  p r e c c d c n t s  j u s t  r c f c r r e d  t o  d o  n o t  clesl  t;.ith t h e  g e n e r a l  n ~ i n i n s  1~;:s. [on'? 
o f  t h e  !:lore i n t c r c s t i : ~ ;  p o s s i 3 l e  ; ~ n ~ l o z i - s  i s  t h e  o l d  157  p r o c c c d i n y , ~  i! l i . t i : ; tzd I:y c::? 
I 'orcst  Service  t o  chzl.leu:;s a s s e r t i o n s  o f  s u r f a c e  j u r i s d i c t i o n  b y  ;)ersorls  i:old.:.r;:; 
c l a i m s  t : ' , t !~i :~ u n i t s  o f  t!lz !:at i.0311 ? c r e s t  S s ~ t i ~ .  Ilowcver, bcczusil  o f  thc: :;:=lay 
dissGirni1nriliic.s bet:.:ecn t l1c . s~  ;rrocecdini . ,s  a!:d t h e  i n s t a n t  s i t c ; l t i c n ,  ti:e c?i:oic;.,:; d o z s  
n o t  a s s i s t  v e r y  r.:uch i n  a a c c r ~ a i n i ~ : ?  how a c o u r t  t.:ould v i c v  tile 1 i ; n i t : ; t l . o ~ ~  pcr iv ; !  
s p e c i f i e d  i n  S e c t i o n  22[c) ] .  'T:l.;cr-cforc, i.t i s  a t  l e a s t  p o s s i j l e  c h a t  s c a u r t  ::oui.! . . 
d e c l a r e  t h e  ti:.!c frclr:lcs s p e z i f i c d  i n  S c c t i o n  2 2 ( c )  a n d  'ihc is :?le~. :cnti i?g rcy. l lnt:~?n> 
u n c o n s t  i t : u t  ion,?!. on t!fc gr0ur .d  t h a t  a d  Cl i g e n t  12 i n c r  coclld n o t  r e a s o n a b i y  L C  e:.:;>cc ?LC,' 

t o  s a t i s z y  a l l  :he r e q a i r c z c r . t s  r . c c c s s i t a t e d  by a p a t e n t  a p p l i c a t i o n  5:it':ii.n ti:z 
] . i m i t a t i o n s  peri.@d. Given ';?.c3 s t ~ o r t  t:cr::inz s.?nso;.ls ar.4 otlicr u n i q l ~ c  a s p e c t s  o ~121: : 
deve lo~! . : en t  i n  <'Ilss:in, t!-,is arcur?.ent 1:ouid a p F c a r  t o  have  g r c a t c r  s t r e n g t h  h e r c  t !~&n - 3 elsc\: .here.  O f  c o a r s e ,  e v e n  ii ti:.? m3ndated ti::? f r n i r c s  a s s  u n i ~ c l d ~  a cl2k_r::-?n;: ..sui.; 

X I  s t i l l  b e  p r o t e c t e d  i n  h i s  posscc;ory r i c h i s  p e r  t h e  d i s c ~ s s i o n  above.  . ~ o r e @ > . ~ c r ,  i c  is 
wor th  noLi:lg o n c e  a g z i n  t ! i ~ t  t::e : L ; . ! i ~ s ~ F o n s  p - l r i u d s  bcccce  o ? e r a t i v e  o n l y  if L1:c l: ,nL.: 

d o c s  n s t  enconpassed  w i t h i n  a c l ; k  a r e  conveyed oi i t  o f  F c d e r a l  ot:nersilip. iC t'- 
o c c u r ,  t h e  r igi l l :  t o  o j t z i n  a p a t e n t  frcn t h e  U n i t e d  S t a t e s  w i l l  n o t  be  h . ? a i r d  

, I I i s t o r i c a l l y ,  t h e  r i ~ h t  t o  I c c a t e  r ~ i n i n g  c l a i n s  on t h e  p u b l i c  l a n d s  h a s  cl?r;.Lc3 :::"I 

i t  a n o ~ l e x c l u s i v e  r i g h t  t o  access  a c r o s s  s u c h  l a n d s  i o r  t h e  p u r p o s c ' o i  cair;tai:ir.g 



claims and removing m i n e r a l s  t h e r e f r o m .  I n  re  A l f r e d  E. Koenig r I Iept .  o f  t h e  I n t e r i o r ,  
Board o f  Land Appeals ( I B L A  71-205,  October  26,  197211. ~ u r s u a n E  t o  t h e  S e t t l e a c n t  A c t ,  
c e r t a i n  l a n d s  w i l l  s o o n  b e  conveyed o u t  o f  F e d e r a l  o w n e r s h i p .  'Thus ,  t h e  q u e s t i o n  
arises as t o  how ti..@ r i g h t  o f  a c c e s s  t o  m i n i n g  c l a i m s  w i l l  be  impacted by t h i s  t r a n s f c -  
t o  p r i v a t e  ownersh ip .  

A t  t h e  o u t s e t ,  i t  s h o u l d  be n o t e d  t h a t  S e c t i o n  1 7 ( b ) ( 2 )  of  t h e  Ac t  p r o t e c t s  p r e -  
e x i s t i n g  r i g h t s  o f  a c c e s s :  

P r a v j d e d ,  Tha t  a n y  v a l i d  c x i s t i n g  r i c h t  r e c o g n i z e d  by t h i s  Act s h a l l  c o n t i n v e  ' _ _ -  
t o  have w h a t e v e r  r i g n t  o f  a c c e s s  a s  i s  now p r o v i d e d  for u n d e r  e x i s t i n g  l a w . . .  

Thus,  min ing  c l a i m a n t s  n u s t  l o o k  t o  e: : ict ing law t o  a s c e r t ; ; i n  \ . r h c t h ~ r  a n t e c e d e n t  n c c e s s  
r i g h t s  h a v e  becn c r e z t e d .  One o f  t h e  r:~ost  .i . luportant s o u r c e s  o f  such  l a w  i s  4 3  U . S . C .  
fJ 923, w l ~ i c h  h a s  bccn  const,:ued t o  c o n s t i t u t e  a F e d e r a l  ,:rant t o  t h e  p u b l i c  r i g h t s - o f -  
way f o r  11j.gl1way Iwriloscs ~ : i lc rc  p r i o r  p u b l i c  u s e  t i n s  b e c n  s u f f i c i e n t  t o  cstnl;lj.s!l a 
highway u n d e r  Stat-c In;,? o r  \.::lzr.e tile gra. l t  h a s  been  a c c c ? r c d  by n p o s i t i v e  a c t  on  t h e  
p z r t  o f  t h e  a p p r o p r i a t e  g o v c r x z ~ n t . z l  a u t h o r i t i e s .  Sce ----a- l!:l:-crlv v .--- Piclnton 359 P. ?. d 

v ,- ( ; ;a .  2 L ,  3 3 0 ,  :::::-ell 1 2  ( a :  I ) .  In t h e  r e c e n t  c?.se 0 5  ?nit:?(; f!L::z;2y i.,,>r-., 

23,  1973),  tl:c l; inth C j - r c u i t  Cour t  c \ l :  A y ~ c ~ l r ,  a;,l?.':rcrltj y cor?tj-;::iicting a '  I.ozr, 1.ir.z 
of preccdcn t s , ,  stated in a foocr?o tc  t h a t  t i l i e  p r o v i s i o n  6,::s n o t  t i u t h o r i ; : ~  tilt >;-T-sc::!: 
c o n s t r u c t i o n  c,f t~j.;.,'r,;:i-tys a c r o s s  pu's1j.c ic l ld: ;  b u t  L : c r c l y  v ~ l i d n t c : ;  road  u z c  .i:t:ich 
e x i s t e d  a t  t h e  clatc o f  t h c  1 a r . l ' ~  c+ncctzcnr: i n  1866. T5e f u t u r e  e f f e c t  o f  t h i s  d :c i s i .n ;~  
is not p e t  I:r.o\,:n . P u r ~ u n n t  t o  t h i s  r ; rovlnion,  m2ny pl.:bl --- ic. r ig i i t s -o f -c -ay  hnvt !ic?n 
c r e a t e ~ ;  i n  mi : :~ ; -n l i zad  a r e a s ,  a n d  by v i r t u e  of  1 c ~ i r ; l a t i v c  act: ion,  c e r t a i n  s c c t i ~ i i -  
l i n e  , e a s c n e n t s  tlavc! bccn  rcservcc!  f o r  pt1k1Lj.c USC.  ('13~ s c o p e  ntld c f f c c t  r;t t!:e 
L e g i s l a i t l r e ' s  nccc.:.tnnc.c 0 2  ce r tn : r l  s e c t i o n - 1 i . r ) ~  c a s c i n e n t s ,  e s 2 c c i c l . l y  on u t ~ s u r v c y c d  
l a n d s ,  has >:et t o  b e  co!npl-ct-ely s e t t l z d . )  

Anot.her p o s s i h l e  z o u r c e  o f  Federal  l cw i s  r c f e r r c d  t o  i n  t h e  c a s e  o f  _Su~fl-i.o;- ?-:I-.' 
CO::I~LY~ v l!~:~cU;~x2-;-, 353  F. 2d  34 ( 9 t h  C i r .  l ? 6 5 )  i t 1  t h e  7;;1?2 dccisLol l  c i t c r .  ~ : b o \ ~ c .  -. 
Both o f  r h c s c  ;.<:r;cs, ::;sin i n  p o s s i i s i e  csntr?.vcn';:'.on o f  prcvic~u: :  prcccci::i~ts, s ta! ."  
t h a t  t.he co::;;orl Law d c r c t s i n e  of easc.;cnt: by  u a c c s c i t y  i s  app; ic ; l !~lz  t o  E';.dernl. I r . n?s .  
If t h i s  d0ctrS.r.c i s  c!c.cl::!ed a ~ ~ n l L c : , i ! l , ~  I .. t? :.i!n, I.sr.ds soon ~o oc  ccr?l;cycd t o  :;;:t'i7:r) 

o t?nershj .p  ri!ldc_i. th r :  Sct';lc.::ciit .'+ct, (: n i a i n ,  c.l::L':ni: ~:;;ose l;oj.tiit:;,s :;i.ll 5 c  s : : r -  
rounded i n  t h c i r  c n t - i r 2 c p  by such  !;:.ads wo:lId ::ppeL!l: t o  b;: i n  a pos l .c ior :  t o  cis: ;e--c 2 

3 .  r i g h t .  o f  ncccc;  by r . e c ? s s i ~ y .  (Ti:c corrvcynncr! o i  , ; ~ ; b j c c t  I.nnds t o  ? r i v , ? t c  c..;;;.'~.r;!:3 
will dj.vc:::t t.hc Uc'ni~cd Str;:i.s of Gi'i:: i ? t c . r c s t  i n  o r  j u r i s d i c t i c : ~  o;lcsr ql.!i!:;:Fc:ls t7i 
access.  Tiicrc?ioxe, cvcn if t h e  doc;i;-j.112 o f  coscnc ; l t  by  n c c e s s i L y  i s  dcs:,:cc! c;: ;~i  Lcri5 ic.. 
c c m l ) l i c ~ c i o i 7 s  v:iiI. arise 5.f r .ccess r c u t c s  j txvc c o t  b s e n  c l c z r l y  d . ? i i n r : ~ . ~ c d  prior- L O  

convcycnce.  A f t e r  con\-cyancc,  minin: ,  c l . a i n s n t s  w i i l  Llj- r ~ q u i r c d  t o  r,s.c;crc I:i:r:ir 
. . r i g h t s  i n  Sc;.,tt? c i j c r t ,  nild t ! i c L r  rc.::etiLcs w i i l  5c dL:fi.ncd by  S r a t c  la;:, j:.nclil:::;.; 

the cons t l :u t ionak  a z d  sts._tuto:\* ~ ~ r c ~ : i s L c n s  r e f e r ] - ed  t o  bc1.o:~. ) SL2i l .~1r ly ,  o:I.,c.: 
mcctlcnis-ns plcvidsd i l l  fiilercll z:td S t a t c  la:.s .n.lll.c!~ prcC'~- tcd  t!le S c t i l c ~ e n t  Act. i:'.-.vz 
a l s o  s e s g l t e d  i n  tilc c r e s t i c : ~  of r i ~ , h ' . s - o i - ~ , : a y  u s a 5 l c  ;or  x i n i n g  pcrjrosc s .  

.. i - i g h t s  a r e  n c t  o! , ta ina '~l .e  thro1l~:h tFc rncchania;.: .~ prc*:ix,:::; I11 s i t u a t i c n s  t , i ~ i r c  acctisc 
.,? /: n 2 l u d e d  t o ,  tllc S~L't1e:ent. i:ct j . t s ~ l f  rrzy a f f o r d  sc.r;ia re1i . f .  I l ~ u s ,  S c c t i o n  L.. , - I  o i  

t h i s  1 . e ~ i s l . c . t F a 1 ~  v e s t s  ';I;= S~;crc*ia!:ir?s 3 i  i r , t c r F o r  atla t . c r i c c L t : l r c  i;i';!l t h e  i;...:cr-k: 
r e s p o n s i b i l i t y  f o r  rr ,cnaqinz l i i n d c  ~.;i';l>:fr,:\.;~ ior. p o s s i b l e  :;a::ive s c i s c t  ioil 2r:d :.;>:.- 

. . c i f j , c n l l j '  p r o v ~ ~ c s  "tll;ic t!:eir ~ c t - h . r ~ ~ : i c ; ~  LO rr,akc c o : i t r n c t s  ~ l l d  t o  g r z n t  l cas i ! s ,  ,-:cr- . . . j : - -  c y  I , :  , ; 2 a i r  y I , ' 7 .... .> ' L * a , - -  . - . . .  
. , t h 2 ~ ~  o ; ' ~ ~ c c ' ; ;  . f i-*z: Y I C ~ ; ~  jsilC b,+  ti-.^ ~r. i-~, . . . ;s: l t! ' .ng 1-c.;u:stio::s t n  o b ~ ~ i : :  1::i CL>:, ; I . i . . - i -  

: . i l t l ve  c o u ~ o r a t i o n s  p r i o r  t o  c r c ~ t i r t g  r;uci: i n t c r e s c n  L.: iz:.L thc  views o f  >.??ropri.uLe '- 
t 7 i t h d r n L - n  pu tsuz r . r  t o  S r c t i o n ,  11, 1 4 ,  ;iud Lj of  t h e  '\ct. . rnd t o  obt-ai.n t ! ~ e  cc.:::::<::r. o ,  . .. . 
such  c o r p 3 r n t  i o n s  t ; i t l ~  ;-cspcct t o  - l2r.d:; taco~?,~:;cecl wi.t l i i : i  f o r r : ~ i .  r e s e . r v ~ . t  ~ c I I - , ~ .  #..: 1 l: 



the r e g u l a t i o n s  g i v e  t h e  S e c r e t z r i e s  o f  I n t e r i o r  and  A g r i c u l t ~ r e  t h e  r i g h t  t o  
e s t b b l i s h  a c c e s s  i n  a reas  wi thdrawn f o r  p o s s i b l e  N a t i v e  s e l e c t i o n ,  t h i s  a u t h o r i t y  
has and p r o b a b l y  w i l l  c o n t i n u e  t o  b e  u s e d  s p a r i n g l y ,  e s p e c i a l l y  i n  s i t u a t i o n s  
where t h e  p u b l i c  i n t e r e s t ,  a s  opposed t o  t h e  i n t e r e s t  o f  a p a r t i c u l a r  i n d i v i d u a l  
or  firm, i s  no t  a n  i ~ p o r t s n t  f a c t o r .  ( P a s t  e x p e r i e n c e  a l s o  i n d i c a t e s  t h a t  t h e  
p o s s i b i l i t y  o f  permanent danage  t o  l a n d s  a v a i l a b l e  f o r  s c l c c r i o n  i s  a n o t h e r . d e t e r -  
m i n a n t  o f  a d m i n i s t r a t i v e  d e c i s i o n  r.;aking i n  t h i s  a r e a . )  

S e c t i o n  17(L)  of t h e  S e t t l e m e n t  Ac t  p r o v i d e s  a n o t h e r  mechanism f o r  acquirir , ; :  a c c e s s  
r i g h t s  a c r o s s  ? ;a t ivc  l a n d s .  Elis s e c t i c n  d i r e c t s  t!le S z c r c t a r y  o f  t h c  I n t e r i o r  t o  
r e s e r v e  n reded  p u b l i c  ea;e-ienl:s i n  p a t c n t s  conveyed t o  X a t i v e  c o r p o r a t i o n s .  Cc- 
c a u s e  t h e  rj.g;lts-of-:.-ay \:;lich a r e  i c !c r . t i i i ed  i ~ u r s u n n t  t o  t h i s  s e c t i o n  n u s t  bc  f o r  n 
p u b l i c  p u r p o s e  c r  u s c  and x u s t  r:ect c c r t n i n  o t h e r  c r i t e r i a  s p c c i f i c d  i n  t h e  . \CC 

and  ir1plei:ienting r c g u l n t i o n s ,  i t  i s  u n l . i k c l y  t l i n t  t h e  a c c e s s  n e e d s  of a n  i n d i v i d u a l  
m i n e r  c o u l d  b e  satisfied througl l  t h i s  nec t lnn i sn .  

I n  s i t u n t j . o n s  whcre nor:e of t h e  s o g r c e s  o f  1 . a ~  p r c v i o ~ s l y  r e f e r r e d  t o  a r c  deemed 
a p p l i c a b l e ,  a ni.r.5.r.g c l a i x a r i t  u'los2 1loldii;jis a r e  co :~p l . c t . c lg  s u r r o u n d e d  hy  : : ~ . ~ i v z  
owned l z n t l s  e ~ i l . 1  h a v e  t!le opp3rt':aFty to o b t ? . i : ~  a c c e s s  throu{jh r .cchzr. iccis  rso~:i.dsd 
i n  S t a t e  Inis:. Thus, bnt!: Ll.i*z C ~ ; . ~ t j . t ~ i t i . a x  o f  t!~:! S t s t c  o f A l a s k a  (A:,rti.cI.c vj . i j . ,  
Secti .on 18) 2nd Vlic A1asl.r. S t : & t ~ c c s  ( S 2 c t i o n  69.55.240) p r o v i C ; ~  thz:: j?roc?ecij:.~~;;s i : ~  
enl incnt  dG:5niil mz;' be ir,stLtil~rci t o  c i . t ; - in  p r i v a t e  v a y s  c f  n c c e s s i . t y  c s s c n t i c l  f o r  
a c c c s s  t o  a r e a s  u s d a  f o r  r e s o u r c e  c : i t r n c t i o l ~ .  

Under  t h e  Sctt1c;:;nnt A c t ,  :;at i v e  vi! l n g c  cor.;:orst i o n s  ( b c t  n o t  re;;ior.nl c o r p o r a t  i o n s )  
arc e n t i t l c d  t o  s c l - e c t  2;: t o  t h r ~ e  co~:n!:hipr; cf S c a t c  s e l e c t e d  and tcntat;.ve!y a?pr.2;.cd 
l a n d s  i," sucll la!ids f a l l  : . r i t l l in t-5c 3 5  t n ; : n s h l ~ s  wi thcl ra~; . i~  a r o u n d  v i  ll.aye; n:rl:su.int t o  

C L L C d  b y  o r  LC:iS:.- S c c t i o n s  11 (a)  (I.) i ~ n d  ( 2 ) .  E c c a ~ ~ s a  1:r:ch o f  t i i c  ..,.,,I , i r c v i o u s ~ . ; ~  s ~ l  ,...'. 
t i v e l y  apl)r.nved t o  the S';::te l ~ a s  becin opn-n t o  c l in ing  a c t i v i L y  i inder  S t n t c .  I.c':J, 2nd 
b e c a u s e  ttli:.: IL:J d i . f  i c r s  in c e r t , ~ i n  ir.:?or tcnt: r c s y c t s  frc:.~ i t . , -  F c ~ l i : r ~ l .  coantel:?- .r t ,  
so;l~c oC th:? p r i n c i ~ l , ? : ;  t l l s c ~ - s s c l  i n  p r c v i o , ~ s  sections ;sill cot r?c:cessarl.ly app l y  L o  

mineral-rc1:i t .d i t i tcrcst . ;  ~rcvj .c: :sLy c rc r t f ed  !:urscnnt t o  SLctc la?:. 

Whi le  r , o s t  j . ssucs  rc!nrdi::: Sracc.  r ,Fninz l::w a r c  5e;:cn.i t!:c s c c r c  of  thS . s  c l ' t i c !*  - -  ) 
t h e  foLSo::it:;: ~-::r:r;.,l inLo:;r.otic?r: j.2 provii lct i .  : ; ~ c ~ i ~ l l  v(:,) o f  th.2 ;~j.:::::a s~:~i~;<,; l@<.l< 

h c t  s p e c j . f i c a i l y  ; b z t ! ~ ~ r l ; . . c s  t!:? St.?.:..c t o  c:cccut.c conciit;lc:lnl !.c,?.;cs al:? i@ r::::.,? 
~ ~ ~ ~ d i t j . ~ i ? : ; . l .  s , a lzs  on rz.::rr t L \ ~ c i y  s;:r\ro-.rsd l.~.:ltis. I n  'i:ir-., S3ct;i.cn 1 4  (z) of :I-.? 
S e t t l c x c ; l t  Act :.:r;ndates :-:-.a pso:c?c t i o n  o f  l c z s c s ,  i11clc.i S ~2 Li?o:,~ i issucd p::;.ca;:n:: Ls 
S e c t i o n  G(::)? co:;1::'zcc:;> pr:rr.;i';n, 1-.5.;;;t::;-of-';-zy 2 n d  c c r t c i i n  0';i;c.r i r~ . t c : ' e s t s  c::e::;:cti .-, . . .  on l a n d s  n u ' ~ s ~ ! q u c n t l y  cor,vc?!;zi t o  l;c?.'i ivc c o r p o r s t i o n s ,  L L ? ~  cyrc! oi': p:-~tcc ' ; ioi l  ::,?i.c:l 
i s  a f f o r d e d  t o  l e a s e s  i s a u c d  u n d c r  S c c t i o n  6(g) i s  i n d i c a t e d  i n  t h e  foliowin: e:-:cc;lrk 
from S e c t i o : ~  14 (L): 

, . .a  l e a s e  i s s u e d  u c d c r  S c c t i o n  G ( g )  o f  t h e  Al.asl:a S t z t e h o a d  Act  s h a l l  bc  t rca t :er !  
f o r  a l l  p u r p o s e s  a s  t h ~ u g ! ~  t h e  pntcnC has been  i ~ s u e c !  t o  t h e  Stace .  

J h p l c : e n t i ~ : g  SccLion 1 4 ( j ; ) ,  Zccti.o:? 2 6 5 0 . 5 - 2  o f  t h e  r c ~ u l ~ t i . o r , s  s r n t c s  t h a t  t!ir 5Cnl:c 
of k l n s k n  \:ill c o i ~ t i n u ?  t o  a t i : a i n i s t e r  l c a s c s ,  c o n t r a c t s ,  ; ?c r ; .~ i t s ,  rightsLof-c:?.y,,  az:j 
cascn lcn t s  a f t c r  t i ie  co:lve:;z!~cr! o f  s u S j t l c t  lz!;c!s ur.l.ess t h e  r c s p o r l s i b l c  nqcnc:,: ~ :n i - . -cs  
j u r i s d  j .c t ion.  ;:o::cver, p ~ r r , ~ l a f i t  ti, 5:ction 2 G 5 0 . 4 - 2 ,  :he a p ? r o p r l a r c  :;:?t ivi? csr;:or:l.r:: ,'": 

wi.11 b c c c : e  c n t i t l c d  t o  an!! ' oe : le i ics  ~: ' : l ic i i  iio>r f low t o  t h c  S t z t c  fr0:7 t h ~  i ! - : t ~ ~ . c s x s   IS;- 
m c n t i o n c d .  



Since S e c t i o n  6(g) docs  n o t  give t h e  S t a t e  t h e  r i g h t  t o  c r e a t e  property i n t e r e s t s  in 
l a n d s  which  have no t  been t e n t a t i v e l y  approved ,  t h e  r i g h t s  o f  p e r s o n s  wko l o c a t e d  

,claims o n  s e l c c t e J  iarids which 2 r e  s u b s e q u e n t l y  conveved t o  ::ative o w n e r s h i p  appear  
much l e s s  c e r t a i n .  (!,Iany a t t o r n e y s  S e l i c v e  t!lat p e r s o n s  vho l o c a t e  c l a i m s  on s t a r e  
selected lands  1:hLch have not  r e c c i v c d  t e n t a t i v e  a p ~ r o v a l  do so e s s e n t i x l l y  a t  t l i c i r  
own r i s k . )  !:srcoves, so:.:c questions have been  r a i s e d  abou t  t i h e t h c r  t h e  t c n  . " lcsse l ' ,  
as used i n  S e c t i o n  5(2 )  a n d  ?.n S e c c i o n  1 4 ( ~ , )  of t h e  S c t t 1 c : c n t  A c t ,  inc l l !dcs  r;linj.r,; 
claims l o c a t c d  under  S t a t e  1a:r. !'ar a  r.u:r,ber 02 rczson; ,  ixcludi;:;; t h e  ap ; , J rcn t  
Congressional i n t e n t ,  2s c:.:Frasscd i n  S z c t i o r .  i4(!:) and o c h e r  prc..rj.sio!ls o f  t'nc 
Settlcccnt A c t  r c 1 a t i r . g  r o  :*,?lid e x i s t i n g  r i s h t s ,  r i ~ d  t h e  i>,?sic s:'::i.larit.:; o f  zany 
f e a t u r e s  of S2:iVc c..-?:~'i;..d :.:i.!?i~!:v . , le ,?scs t o  c1.nir::s locarcd :?lidc:r S:,?te la::, i t  i s  
the opi.ni.on o f  : .his  :;rite:. t i ~ a t  ~ : in j : . : :~  cl:.L;.:z ! oc:!:-cd on t c r , c a t i \ : c l y  n:l;~~:c..yc.! ! : ! ! : . ! s  
s h o u l d  be prot . ,?c tcd  as v n 1 j . d  ~ h i r c !  !-.nrry i . n t c r c s t s .  ( I t  s;:.x:!d 3 c  !?o tcd  t!lal: unc;cr 
S t a t c  l . : i~ ,  n i -~ in i cz ;  cl2ii:i r.:av be  ccl;lvcr~e.d % o i.?j.ning 1sac;e by t : ?? l i c r r t ion  f ?  ~ ! : c  
Dircc to ) :  o f  ti:c DLvlsion of tr;nLis. ;?ccor?i!:zly, i t  nay  I:c possj.Slc! f o r  t ! : c  hn! : i - r  
oaf a c 1 a i ~ 1  1nc::fcd on t c n t a t i v i y  xpprc~vcci  l a n d s  r:illci.i 2rl? s.;Sjcc:: t o  : : . l t ivc  scIr:c';Fol~ 
t o  a v c i l  !~iz!;c:l.:: c l E  t h i s  rcrneey. .1 concei:.,?S!.c ir.;;>siiincr,.; t o  s u c i ~  a n  npyrocc i l  c . . r l scs  
o u t  of  t!le l<:n:,~:dgc o f  S:?ctS on  l i  (.:)(%) of tl;s S ? ~ ~ l i r : r : : ~ : :  /'.ct, i::?ich r,~il:i~dr?,l.,:,- ce ;~: : ia  . . S t a t c  sc lec t :c(~  and  t,.!r:t:.,tj.vcl:; any:-oT,r :d ln?r;c, iroi:: ;p::su;\~.i;ltii:l  l:r,der tl:c :.?r!?j.:-;-, 1s;;~ 

,... and frc1.n t h e  c ~ c ~ C ~ C : I  o f  ~ : 7 i r : :  pr?):t:: I:I~?I-C:::I;S u?c!;:r tllc . 7 ~ : . t ~ ! ; ~ ~ d  A c t . )  J . i i ~ .  p:~~cF:^; 
oper r i t ion  of 'il.c:sil. ?::d o::!:cl. ;:s;:e=Cs ( 3 ;  t:!!;; ~-cicl;ai.;? 1::;al i-.atri::! 2 s  i t  o?er;~i.i',! T.::.'.!: 
r e s p e c t  t o  vn::ic.::s !::.;.!l:~?:,?l.-ri.t1n:cci i i ; t c r c s l :~ ;  i:rc\lj.c::sl.y cr-c.:tcd ::A S t ? r c  sc!lcc:c-.i :::;i 
tcnta~ivcly z ; ) ; ~ r c ~ \ ~ ~ c ~  l . i : : ~ ~ i s ,  : , : : ~ ~ l l . i l  3:: ~ ~ . : s ~ i ~ ~ . l . i y  c;:,:.:;.i;:cci !>,; i ~ t 5 r 2 : ~ t c d  l>:trcic:; : ) r io r  
t o  t h e i r  c h o i c c  0 2  o. p:!rticl.:lcr cour-zc of :.ctSon :;;c;r:: p o s n i b l c  cLLr.r~:a::i.:~cs. 

. . 

This  a r t i c l . e ' h n s  deal: i a i th  c c r t n i n  q:lestions a r i s i . ~ g  o u t  oi t h e  i : - l p l  c... ~ c n t i ; t i c ~ ~  of: 
S e c t i o n  2 2 ( c )  of tl!c S?t t . lc :~?n"LIjc t .  S?C?CC l i ;ni t?. t ion:;  l i ; ? ; .~  pi.-cv~-.r~';c.d 2.11 cix;:cluctF~.c . . d i s c u s s i n n  o f  tl:c:sc qucst icr . ; ,  aiiG cc~ : . z i .~ ;  j:r~)Lii.i.I.;:. 0;: ~~~~~~~r si;,::ilica!::.c tii,;:: ;:A: 

been d i s c u s ~ : c t !  a t  r.11.. LCCF.".IISC of  t:?i.s, cnci Scc;lusL: c n l y  :::.ic: 2c.;);1;-::tncr:c o f  tL  .LC . , .  I n t c 1 - 5 0 r )  ~ : l ~ i c l ~  L ? L i ~ i ~ ! i : : t c : ~ s  L l i c  S C ~ ~ . I . < : X : L ~ > C  ; i c t  L ~ "  Li~c  i-c:::~,:~ :..:!::.!?-; c::? r?:ae- 
. . \ride dc!'i'.nlt:i-;c ;:?y.:srs, pai.son:; C S L I E : ~ ~ ~ ' ; ~ ? ~  with c:?c? 1:y;-;::; 0 2  p;-r:l;l:::is L ~ l s c : : - ; ~ ~ d  ;..;r:;.l!. . . . . . . shou1.d msl:c. n;.i?.;o:~ri.;:.c L:~:.:ii.cr:~r; cn:! 'i::::,: v t h e r  s t e p s  t o  !::-or:::.: : ! : e  ::!LT.I:CT;; -:I . ~ 1 !  

, . . they nssr:i-I:. X I ~ S  :.s rz:>.l.jy t!ic C ~ ; I L Y ~ ; ~  I:C:;S?::C elf :;\is : . : -~ic l . i : .  '!.'hi?t is., !l ,~::~:-.;; 

c l ~ ~ , i : : l ~ ~  s\lc)*~l: l  s;-y :-\? :I,!:<.?: r:.:'-+-<* ..-. b I : I ; ~ I . J .  . . ! t <S t a g  i : . Z C  L:! .i:'.k.> CC::TLTI:C:{. . ,  

. - , - q .  . . ilcLic):l. i t2Li l~: - ,  2 ~ i : l -  J t!lf2 CC~:::Y~2:.?.:-1-\:2!,\' 5 i y . ' . ; ' . ! ~  ::::S i : l C . ~ : j ~ - ~ . ' > ~ ' > ~ !  :;::.:i~::?j.:::.S l..Cj7; ; ' . . b , . ' ~ L -  

able, i !~ey  s!;oc?ci LL;;~:: I : ~ Y ! ; ~ I ! ~  ::it.ii ;,.>..JC:~~:.:~:-LL a;;c;-,ci.es ZXC; :;~IL~VC C G Z ~ S ~ ~ ~ J C ~ . C ? S  i t .  
a n  e f f o r t  co F i n d  c c c : ~ ~ t ~ b l c  co1utio::s. 
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