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Statutory Basis ' o 4

The status of unpatented mining claims located on lands subsequently conveyed to
Native village and regional corporations pursuant to the Alaska Native Claims
Settlement Azt (Public Law 92-203, 85 Stat. 688) is governed by Section 22(c)

of this legislation. Section 22(c) provides:

On any lands conveyed to Village and Regional Corporations, any person who
prior to August 31, 1971, initiated a valid mining claim or locatioa under
the general mining laws and recorded notice of said location with the
appropriate State or local office shall be protected in his possessory
rights, if all requirements of the general mining laws are complied with,
for a period of five years and may, if all requirements of the general min-
ing laws are complied with, proceed to patent.

Implementing Reoulations

The section quoted above has been implemented and interpreted in regulations
published by the Bureau of Land Management in the Federal Register of May 30,
1973 (Volume 38, No. 103, pages 14218-14227). These regulations, which became
effective on July 6, 1973, provide in relevant part:

Secfion 2650.3-2 ining claims.

(a) Possessorv richts.-~Pursuant to section 22(c) of the act, on any lands ta

be conveyed to village or regional corporations, any person who prier to augusc
31, 1971, initiated a valid mining claim or location, including millsites, unier
the general mining laws and recorded notice thereof with the appropriate 3tatz

or local office, shall not be chellenged oy the United States as to ais posszosory
rights, if all requirements of the gereral mining laws are met. However, tha
validity of any claim may be challenged by the United States or by the grantee

or his successor in interest at any time,.
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(b) Patent reguirerments met.--An acceptable mineral patent application must he
filed with the appropricte Zureau of Land Management office not later than
December 18, 1970, on lands conveyed to village or regional corporations.

(1) Upon a showing that a mineral survey cannot bte ccmpleted bv December 18,
1976, the filing of an application for a mineral survey, which states on its face
that it was filed for tha purpose of proceeding to patent, will constitute zan
acceptable mineral patent application, provided all applicable requirements under
the general mining iaws have teen uwet.
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(2) The failure of an applicant to prosecute diligently his application for
mineral patent to completion will result in the loss of benefits afforded by
section 22(c) of the acrt.

(3) The appropriate office of the Bureau of Land Management shall give nctice
of the filing of an application under this section to the village or regional
corporation which has selecticn rights in the land covered by the application.

(¢) Patent recuirements not met.--Any mineral patent apnlication filed after
December 18, 1576, on land conveyved to any village or regional corporation
pursuant to this act, will be rejected for lack of departmental jurisdiction.
After that date, patent applications may continue to be filed on land not

- _conveyed to village or regional corporations until such land is conveyed.

.

Other Directly Relevant Reculations

The following regulations, while not germane to the interpretation of Section 22(c)

of the Settlement Act, provide additional information which should be of interest to
persons holding nining claims located on lands which are available for possible hative
selection. '

Section 2650.7 Publication.

In order to determine whether there are any adverse claimants to the land, the
applicant (Native corporation) should publish notice of his (selection)
application. If the applicant decides to avail himself of the privilege of
publishing a notice to all adverse claimanic and requests it, the authorized
officer will prepare a notice for publicati.... .ue puplication will be in
accordance with the following procedure: (a) The applicant will have the notice
published allowing all persons claiming the land adversely to file in the
appropriate land office their objections to the issuance of aay conveyance...
(c) Any adverse claimant nust serve on the applicant a copy of his objections
and furnish evidence of service thereof to the appropriate land office.

Section 2651.4(e) .

.Village or regional corporations are not required to select lands within an
unpatented mining claim or millsite. Unpatented mining claims and millsitas
shall be deemed to be selected, unless they are excluded from the selection
by metes and bounds or other suitable description and there is attached to the
selection application a copy of the notice of location and any amendments there-
to. If the village or ragional corporation selection omits lands within an
unpatented mining claim or .:illsite, this will not be construed as violating

) the requirements fcr ceompactness and continguity. If, during the selection
period, the excepted mining claims or millsites are declarad invalid, or uncer
the State of Alaska mining laws are determined to be avandoned, the selecvion
will no longer be consicdered as compact and contiguous. The corporation sphi:l
be required to amend the selection, upon notice from the authorized officer of
the Bureau of Land Management, to include the lands formerly included in the
mining claim or millsite. 1If a corporation fails to amend its selection to in-
clude such lands, the selection may be rejected.

ne

‘Discussion

The languagze of Section 22(c¢) his posed certain interpretive problems since its
enactrnent. Some of thiese problems have been resolved by the implementing regulacions
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get out above; others may still exist. The following analysis will seex to
rationalize the language of Section 22(c¢) and the implementing regulations in
light of the explicit language of these provisions and other relevant sources.

At the outset, it should be noted that Section 22(c) does not apply to mining
:laims which were patented prior to the enactment of the Settlement Act. These
claims, like patented homesteads and other such interests, are so clearly beyond
the ambit of possible Native selection that there was no reason for Congress to
make special reference to them. Second, Section 22(c) avplies only to lands
conveyed to Native village and regional corporations formed pursuant to the Settle-
ment Act. Thus, it does not affect claims located on Federal lands in general ror,
although it may have been an oversight, does it apply to lands selected by llative
groups and certain other entities which are given selection rights in the Act. For
this reason, claims located on lands not specifically referred to in Section 22(c)
will continue to be governed by the general statutory and regulatory regime which
now exists. .
Because the language of Section 22{(c) {s susceptible to more than one interpre-
tation, and because the relevant legislative history is extremely sparse, the
following conclusions cannot be stated with quite the same certainty as those
which preceded. However, they do appear to constitute a rcasonable extrapolation
from the sources cited above. First, in establishing the August 31, 1971 cut-
off date referred to in Section 22(c), Congress did not intend to diminish or
impair the possessory rights of persons who made valid locations between that
date and December 18, 1971, the date of enactment of the Settlement Act. Rather,
this deadline was intended to differentiate between mining claimants who were
entitled to the special privileges described below and those who were not. These
privileges vere referred to in an October 14, 1972 letter written to Senator Ted
Stevens by Mitchell Mellich, then Solicitor of the Department of the Interior:

Second, the special privileges of the Section 22(c) inure to the benefit of
mining claimants who have made a valid discovery of a valuable mineral devposit
and who have recorded notice of their location on or before August 31, 1971.
These mining claimants may continue in their possession for a period of 5 years
coumencing December 18, 1971, and ending December 18, 1976, if they comply wit h
all the requircments of the nmining laws. This means, in effcct, that the mini
claimants must do their annual assessment work. 7Ine claimants will ncet be cis-
turbed in theizr <° United States for Ioilune ' ’ ;
assessient vork p ' cividual
benefit of tiis ¢

valid mining ciaiz MoU iVInT Drever: 128 o
(Emphasis suppiied.)

O
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Thus, Section 22(c) is, in essence, a "forgiveness' clause in that it allowed
claimants who made a valid discovery and recorded notice of their location cn or
before August 31, 1971 to reactivate claims otherwise subject to challenge for
failure to co*ply with the assassmant vork requlreﬂcnt. (Under State law, which

in this instance also anplies to Tederal mining claims, a2 claimant must record a
certificate of location within 90 days after the posting of his notice of locatien.
Since Section 22(c) prebably will be construed to require that both location and re-
cording have taken place prior to aAugust 31, 1971, persons who located before this
date but recorded thercarter would have a Vulld locatlov (if other relevant requirc-
ments are met) but would not appear entitled to the special protection referred to in
this paragrapnh.) Of course, since this forgiveness is not prospective--Scection 2Z2(¢)
requires ruture couipliance with tiie requirements of the general mining laws--a
claimant wculd have had to perrforz his annual work by Septcuber 1, 1972 in order to
avail himself of the protcction hulch is provided. This reading of Section 22(c)
would recencile the SGg“lngLy conflicting language containred in Section 2630.3-Z(a )
of the regulations set out above., Thus, according to the Mellich letter, the Uniced

States is free to challenge the validity of a claim by showing that a valuable dis-



covery has not been made or that the notice of location was defective, but may not
challenge a claimant's possessory rights on the ground that assessment work which
should have been performed prior to December 18, 1971, was not. Moreover, since
claimants viio made locations after August 31, 1971 would continue to receive the
usual protections afforded by the general mining laws, no constitutional problems
would arise. In other words, pre-August 3l locators who recorded within the time
frame specified in the Act would receive an additional privilege clearly within the
power of Congress to grant while post-August locators would be entitled to receive

only that protection usually afforded by the general nining laws.

Another serics of questions is generated by Section 2650.3-2(c), which stipulates
that any mineral patent application will be rejected for lack of Departmental
jurisdiction after December 18, 19706 or the date when subject lands are coaveyed,
whichever occurs later. (Since Section 22(c) does not specify a date from which

the five-year period should commence, scme persons have argued that either August

31, 1971 or the date when subject lands arc actually conveyed to Native ownership
should be used. While there is some ambiguity in the statute, it is subnitted that
the Department's choice of the date of enactment (December 138, 1971) is a reascnable
interpretation of the relevant language, especially since this date is used by
Congress as a refercnce point in many other provisions. Therefore, the precent re-
gulation ic probably nnt subject to challense on this ground. The term ''conveyed',
as used in the first sentencc of Scction 2850.3-2(c), refers to the transfer of

legal title to a village or regional corporation. Fursuant to Section 2630.0-5(h)
and other relevant provisions of the regulations, this will occur within a relatively
short time after selection and not when subject lands are actually surveved, wiich
may occur much later.,) Questions have been raised about how this provision afieccts

a claimant's possessery rights and his right to obtain a patent. In my opinion,
Section 2650.3-2{c) was not intended to, nor could it constitutionally, impair a
claimant s right of possession, Ti otner worde, ' 12l rules regavdiag un-
patented claims will continue to apply after thc Department of the Interior loses
jurisdiction for the purpose of granting patent. Thus, under the doctrine of

pedis possecssio, a claimant who iz able to show due diligence in seeking a mineral
discovery would prevail azzinst a third party challenne to his possessory righcs
However, since this doctrine does not apply to the Federal govermment, a clainan
would be required to prove a valid discovery in order to crevail against the Un
States. (In situations where a claim is challenged by a Yative cerporation wvhaich
has selected the lands enceupassad within it, the corﬁo*:tion, as the possible
successor in title to proparty interssts previously owmed by the United statcs, @i
well have the same latituce in challengzing the claim as docs the Faderal govvxvn ML,
In other words, the doctrine of padis rossessio might not be an adequave defense to
such a challenge.) In sibovt, the holder of an unpatented claim would coatinue to be
subject to the uncertainties regarcding tenuwe which are an histeoric aspect ol the
general mininz laws. Thesa conclusions are premised on this writer's opinioa that

a less favorable treatizent of a claiment's possessory rignts would constitute a
deprivation of property rights without du> process.

e

~
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The next question arises out of the patent requirement specified in Section 2650.5-2(c).
At the outset, it shou'd be noted that this regulaticn does not require a claimant to
proceed to patent. (Sinces there is no current requirement that a patent be ovtfained

as a prercquisite to mineral eutraction, and since the process of patent acquisizion

is often very exﬁonsiv\. it yvould scon that such a recuirezent would be unconstitusional.)

y
Rather, Sectioa 2£30.3-2{c) mandates a t**o froeme within which a patent wust be ar-lied
for, if at all. This roguiranent, in turn, sives the claimant two optiosns, (iroe

he can cpply for a peatent in zceordance with the prostedures specified in the woov o
Pursuant to Section 2030.3-2(bt) (3}, rho filing of sucih an appliration will put i
appropriate Native corporation on notice of its existence. That corporation will :lzn

be presented with the choice of selccting the lands encempassed by the claim and in-



itiating a challenge of its validity, or of omitting the claim from its selection
application. If the first option is chosen, and the claimant elects to defend, an
administrative contest will ensue. If the Native corporation involved does not
select the lands in question, they will remain in Federal ownership, and the
claimant will have the right to apply for patent at any time prior to conveyance.

If the claimant elects not to apply for a patent prior to conveyance of the lands
encompassed within his claim, he runs the risk that they will be patented to a Native.
corporation which does not have notice of his prior interest. (An application for
patent is the best and sometimes the only mechanism for giving notice to the Bureau

of Land Manajement that a claim exists.) The claimant would then be required to
initiate suit in state court to enforce a constructive trust on the ground that the
patent was erroneously issued in the first place. This type of suit is well re-
cognized (see, for example, 30 Unitcd Stztes Code § 29, Note 272). However, the
judicial alternative is quite likely to be expensive and time consuming. Therefore,

a claimant who entertains the thought of proceeding to patent at some point should
seriously consider doing so within the time frames specified in the regulations.

It is worth noting in this regard that since publication of a pending Native sclectien
application, as referenced in Saction 2050.7 of the regulations, is discretionary with
the Native corporation involved, and since the place of publication may be far re-
moved from the claimant's resicence, he cannot rely on this procedure to give hinm
notice of the pendency of such an application.

Some persons have argued that the holder of an unpatented claim may not consti-
tutionally be required to procesed to patent within the time frames specified in the
regulations at the risk of losing his right to do so if he does not. As support for
their position, they contend that the right to obtain a patent frem the United States,
as provided in the general mining laws, cannot be cut off in subsequent lecgislatioen.
To do sc, they argie, would be 2 denial of duc »roeeas, It is my opinion that this
argument is not sustainable in the situation uunwce discussion here. Thus, it appears
to me that Section 2050.3-2(c) of the regulations is, in essence, a "statute of
limitations' which cuts off 2 substantive right after the allowance of a reasonable
period to assert it., If so, past precedents abstracted {rom other arcas of the lav
indicate that a court would probably uphold its validity. It chould be noted, bhowever,
that the preccdents just referred to do not deal with the general mining lawe. {0ne
of the more interestiug possible analogies is the old 167 proccedings initiated by the
Forest Service to challenre ssertlons of surface jurisdiction by persouns holding
claims within units of tha lational Forest System. lowever, beeause of the niany
dissimilarities between these proceedings and the instant situatien, the anolepy docs
not assist vbry ruch in ascertainivg how a court would view the limitations period
specified in Section 22{c)]. Therecforc, Lt is at least possible that a court vould
declarc the tzﬂc froames specified in Section 22(c) and the implenenting regulations
unconstitutional on tire ground that a diligent miner could not reasonably bLa ewpecics
to satisfly all the requirecments nccessitated by a patent application within the
limitations peried. Given the short werking seasons and other unigue aspects of cl
developient in Alaska, this argument would avpear to have preater strength hare than
elscvwhere. Of course, even iI tha mandated tire fraimes are uniheld, a claimant —oul
still be protected in his possccsory rights per the discussion atbove. llorecover, it
1
<
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worth noting once again thet the linitavions periods beceme operative only if (he
encompassed within a claim are conveyved out of TFederal ownership. 1If this does no
occur, the right to obtain a patent frem the United States will not be impaired,

Access Richts Across Native Jarnds

Historically, the right to lccate mining claime on the public lands has carrvied with
it a nonexclusive right to access across such lands for the purpose of maintaiznicn



claims and removing minerals therefrom. In re Alfred E. Koenig [Dept. of the Interior,

Board of Land Appeals (IBLA 71-205, October 26, 1972)]. Pursuant to the Settlement Act,
certain lands will soon be conveyed out of Federal ownership. 'Thus, the question

arises as to how the right of access to mining claims will be impacted by this transfe-

to private ownership.

At the outset, it should be noted that Section 17(b)(2) of the Act protects pre~
existing rights of access:

««.Provided, That any valid existing right recognized by this Act shall continue
to have whatever right of access as is now provided for under existing law...
Thus, mining claimants must look to existing law to ascertain vhether antecedent access

rights have been created. One of the most important sources of such law is 43 U,S.C,

§ 923, which has been construed to constitute a Federal grant to the public rights-of-
way f01 highway purposes where prior public use has been sufficient to establich a
highway under State law or where the graat has been accepted by a positive act on the
part of the approoriate govermmental authovities. Sece Harerly v Dienten 359 P. 2 d

121 (Alaska, 196J) In the recent case of United Stntes v funn (o, 24,320 tareh
23, 1973}, the lNinth Circuit Court of Appeales, appavently contrvadicting a’long line

of preccdents, statcd in a fooinote that thic provision docs not authorize the piresent

(2

.

construction «f higaways across public lands but merely validates road use which
existed at the date of the law's enactment in 1866, The future effect of this dnclision
is not yet krown . Pursuant to this provisiocn, many public rights-of-vay have baon
created in mincraliczed areas, and by virtue of 1cgislat1vn action, certain sectiou-
line_easementq have been res =rvcu for pulilic use. (The scope and effcect of the
Legislacere's accentance of certan section-lire casements, especially on unsurveyed
lands, has vet to be complectely settlzad.)

Another possible seurce of Federal law is referred to in the case of Sunarioyr Of1°

Company v United States, 353 F. 2d 34 (Sth Cir. 1°05) in the Dunn decision citou of
Both of these coses, asain in possible contraventicn of previcus precedonts, staca
that the cozmon law doctrine of eascaent by nccessity is eppiricable to Federal lands,
If this doctrine is downed epplicabin tn the lands soon to be conveved to Lative

owvnership under the Sottleseant Act, & minins elaimant vhose holdings will be suw-
rounded in their entivaty by such lands would appear to te in a position to asse-t &
right of acccos by necessity.,  (The convevance ol subject lands to private ownorsaii
will divest the United States of awny interest in or jurisdicticon over questicns o
access. Therefore, even if the docirine of cascment by necessity is dewned epplicable,
cenplications will avise i€ ceccess routes hizve ret baen clearly delinrated pricr to
convevance, After conveyance, mining claimants will be requirced to aszart tiheir

righte Iin State court, and their rorvedies will be defined by State law, including

the constitutional and statutosy provisicns referrved to beleow.) Similarly, osthev
mechonisss provided in Federal and State lavs which predeted the Scttlement Act have
also resulted in the creaticn of rights-of-way usable {or mining purposes.

L

'(J

¢l

[T

In situaticns whevre access vights are nst obtainable throurh the mechaniszms previcunly
alluded to, the Ssttlement Act itsclf may afford scme relief., 1lhus, Section LI{I) or
this legislation vests thz Secretaries of Interior and Agriculture with the inverim
responsibility for munaﬁ-na lands withdrawa for possible Native selection and spa-

cifically provides "tharc t“exr authority to make contracts and to grant leases, jor-
nits, rishte-of-way, or cascmants snxil not be impaired by the withdreu-l,' Lt

a 1, oo,
these oificers arg roquirad by the Implamenting regulations to obtoin ond consicay
the views of appropriate ilative corporations prior to crezting such interests Lo lana

H fe

t-
withdrawn pursvont to Scetion. 11, 14, and 15 of the Act and to obtain the conrunt ol
such corporations with respect to-lands cuceapassed withia former reservations. hilz

.
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the regulations give the Secretaries of Interior and Agriculture the right to
establish access in areas withdrawn for possible Native selection, this authority
has and probably will continue to be used sparingly, especially in situations
where the public interest, as opposed to the interest of a particular individual
or fim, is not an important factor., (Past experience also indicates that the
possibility of permanent damage to lands available for selection is another deter-
minant of administrative decision making in this area.)

Section 17(b) of the Settlement Act provides another mechanism for acquiring access
rights across Mative lands. This sectien directs the Sescretary of the Interior to
reserve nceded rublic easements in patents conveyed to Native corporations. De-
cause the rights-of-wav which are Identified pursuant to this section must be for a
public purpose or use and must meet certain other criteria specified in the act

and implementing regulations, it is unlikely that the access needs of an individual
miner could be satisficd through this mechaniem.

In situations where none of the sources of law previously referred to arc deemed
applicable, 2 mining claimant whose holdings are completely surrocunded by llative
owned lands will have the opportunity to obtain access through mechanicus providaed
in State law. Thus, both the Ceastitution of the State of Alaska (Ar ticle viii,
Section 13) and the Alasha Statuties (Scchion G9.55.240) provide that proceedings in
eminent domain may be instituted to ecbtoin private wavs cf necessity essenticl for
access to areas used for vesource extraction.

State Selected end Tenatively Aporoved Lands

Under the Settlement Act, Native village corporations (but not regioral corporations)
are entitled to sclect up to three townships of State seclected and tentatively approved
lands if such lauds fall within the 25 townsh.rs withdrawa around villages nursuant to
Sections 11(a)(l) and (2). Because wuch of the ...u previousiy selected by or teuct
tively approvad to the State has been opon to mining activity under State law, and
because this law difiers in certain imnortant respects ifrem its Federal counterpart,
some of the princitles discrsscc in previous sactions will not necessavily apply to
mineral-related interests previcusly created pursuvant to State law,

While most issues repavrding State mining law arce bevend the scope of this article,
the following goreral indurioation is prov1 ded, soction 0(s) of the Alagiia Statchoond
te ¢ !

Act specifically cutherizes tha Siate to execute conditicnal leaces and to mohe
conditional sales on tentotively approved lands.  In turn, Sectien 14{2) of the
Settlement Act nmandates the proicction oi leascs, incl vc::z those issucd puvcuaat to
Section 6(¢), centreccrs, permits, visnts-of-way cnd certain other l“tC" sts creaied
on lands subscquently conveved to Kative corporations., The type ol protection wirich
is afforded to lcases issued under Scction 6(g) is indicated in the fol;ow;ng excerpt
from Section 14(g5):

0]

~

r

+e.a lease issued under Section 6(g) of the Alashka Statchood Act shall be treated

for all purposes as though the patent has veen issued to the State.
Implementing Scction 14(g), Section 2630.4-3 of the repulations states that the State
of Alaska will contlwue to administer leases, contracts, peraits, rights*of-way, and
easements aftev the coavevanca of subject lands urnless the responsible agency wvaives
jurisdiction. ilovever, pursuant to Scction 2650.5-2, the appropriate Native ecorporuiion
will beceome entitled to any benefivs vhich now flow to the State from the inturesus juse
mentioncd.



Since Section 6(g) does not give the State the right to create property interests in
lands which have not been tentatively approved, the rights of persons who located
.claims on selccted lands which are subsequently conveved to Native owmership appear
much less certain. (Many attorneys belicve that sons who locate claims on state
selected lands which have not received tentative approval do so essentially at their
own risk.) lorecover, some questions have been raised about whether the tcrm 'lease',
as used in Section 6(g) and in Secvion 14(g) of the Settlement Act, includes mining
claims located under State law, Yor a number of reasons, including the apparent
Congressional intent, as expresscd in Scetion 14(g) and cther provisions of the
Settlcement Act velating to valid existing vights, and the basic similarity of many
features of State cvoatnd mining leascs te claims lecated wndar State law, it is
the opinion eof this writer that mining cluime located on tentatively anpreoved lande
should be protocted as valid third varty interests. (It should be noted that under
State law, a mining claoim nay be converted to a nining lezze by asvlication to the
Diractor of the Division of Lands. Accor‘;nrly, it may bte possio-c for the holdor
of a claim located on tentatively approved lands wiich are subjcct to llative sel *c“ton
to avail himsclf of this ramedy. A conceivable impzdimant to such an approach ariscs
out of the lunzuage of Section 11(2){2) of the Sattlement /ct, which witharaws cerunin
State sclected and tentotively approved lands {rom approvciation under the i WG
and from the creatieon of third party Inrevests under the Statehood 4Act.)
operation of thuce and othier esupects of the relevans i
respect to variocus mineral-relatcd intcorests
]

tentatively approved Jands, should Ho carervll] . 2ot
to their choice of a pavticular cource of action cmong poszible alternativw
Conclusion

This article has dealt with certain questi

Section 22(c¢) of the Szttlement Act. Space 11 tions have prevented an exinguctive

discussion of these questions, and ceriain provicms of lessor significance hiav

been discussed at all, Lecruse of this, and because enlv the Depevtment of the
tbodAcet and the LCQC-.L nining lave, can pro-

sing out of the inplcacntation of
:1 h

Interior, wvhich adafinicters the Sct

vide definitive ansuwers, persons confvonted with the typss
shou] ke approprisve ingulicies and toke other stcpy to

they assert. This i5 veally the central messace of (his <
clalmants chould et sit on rorishts until it is too

action. Rat
able, they s!
an effort to

Cively simple and incuponsive
tn goaverro.ent agcncies anc

1 bl
"ind acceptable colutions.
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